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Introduction 

We are pleased to participate in the People’s Consultation on AI, a civil society initiative to advance AI law, 
policy, and regulation centred around human rights and the public interest. The initio Technology and Innovation 
Law Clinic is a one-of-a-kind law clinic operating from the Schulich School of Law at Dalhousie University, 
Halifax, Nova Scotia. Our work at the Clinic is guided by a dual-purpose: (1) community legal services to the 
public, community organizations and new business owners who are otherwise unable to afford a lawyer; and (2) 
providing law students with experiential learning opportunities in the innovation and technology law space. In 
addition to providing public legal education and client advisory services on technology law and related areas, we 
are proud to train some of the next generation of lawyers who will be the drivers of technology law bars across 
Canada and to contribute to public advocacy projects that support (i) the rule of law (ii) equity-seeking 
communities and/or (iii) Indigenous digital and data sovereignty.  
 
Technology is now something that permeates nearly all aspects of our lives, and one which despite its 
normalization can expose folks to unique and serious risks. Having a discerning approach to “AI” has been 
situated centrally within our dual-purpose, both as it relates to public education, client advocacy and training law 
students. The public faces inherent and sometimes serious legal challenges that many don’t have the financial 
capacity to seek support for, and which fall outside the scope of traditional legal aid programs (family law, 
criminal law). Within our purview, affected folks may be platformized gig workers picking up additional work to 
make ends meet in a tough economy, community organizations that rely on technology solutions and efficiencies 
which may lack robust cybersecurity, or students, researchers or first-time business owners navigating complex 
contracts, intellectual property dealings or compliance requirements. Future lawyers experience increasing 
pressures to employ technological assists to meet economical demands of their clients while remaining subject to 
rigourous competency and professional responsibility standards. In our observation, insufficient access to reliable 
human supports often means AI chat bots are turned to by the public and future lawyers alike, in many cases to 
their own detriment.  
 
Although the proliferation of “AI” and the abuses that go along with it requires urgent regulatory attention, we at 
the Clinic have been deeply concerned by the federal government’s “national sprint” on Canada’s AI strategy 
which has prioritized speed over meaningful engagement and consultation about the pre- and newly existing 
vulnerabilities related to broad scale “AI” adoption and use. Urgent regulatory attention can (and should, always) 
also mean responsible and effective regulatory attention.  
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We appreciate the collective effort taken to launch the People’s Consultation on AI (the “PCAI”) as a parallel and 
independent process to the “National Sprint.” The broad engagement seen by the PCAI evidences the significance 
of the matter. We hope that our perspective as a community law clinic working at the intersection of public 
education, legal practice and technology law issues allows us to provide unique insights. We look forward to 
reviewing the submissions of others. 
 
Responses to Relevant Questions from the Advanced Consultation Guide 

Definitions 

We continue to work at deepening our understanding of “AI” at the initio Clinic and recognize that there is no 
one-size-fits-all definition. Our own internal working definition speaks to many of the key issues, risks, and 
limitations that we see with AI:   

 
So called “Artificial intelligence refers to computer systems that use computational models to analyze data and generate 
outputs such as predictions, recommendations or generated content. Rather than understanding the meaning of content, 
most consumer-available “AI” generates outputs by identifying and calculating probable patterns found in large datasets 
of material. 
  
Public narratives, usually advanced by large American technology corporations, often overstate “AI’s” capabilities while 
minimizing or obfuscating associated risks. Current consumer-facing AI systems are trained on massive collections of text, 
audio, still picture and video content, biometric and other material including user prompts and engagement analytics all to 
“learn” mathematical relationships between words and other data points. When prompted, “AI” generates responses by 
predicting the next most probable element in a sequence. “AI” systems operate on a similar structure of pattern recognition, 
but at greater scale and complexity. “AI” systems encounter difficulty when there are contexts not well-represented in their 
training data, such as under-represented perspectives, uncommon language, and specialized concepts terminology.  
 
Unlike humans, who can infer general principles from limited information and lived experience, “AI” systems require vast 
quantities of data to operate. That data must be large, diverse, accurate and representative, the conditions for which are 
rarely seen exist in fair and equitable manners, if even at all. “AI” systems are demonstrated to reproduce explicit and 
implicit biases embedded in their training data and design. Results trend towards cultural homogenization, marginalization 
of diverse narratives, reinforcement of discrimination and broader risks to individual autonomy and social equality. 

 
It is important to recognize that “AI” lacks consciousness, moral awareness and empathy, despite outputs that are coded to 
appear trustworthy. Because many “AI” systems are designed to generate conversational responses, their outputs can 
appear persuasive and authoritative, which may inflate its reliability in the eyes of users. In reality, “AI” outputs often 
contain errors, bias, fabricated information and unsupported claims. This may include invented names, numbers, dates, 
quotations and even citations and web links. Such errors arise from but are not limited to limitations in training data, flaws 
in design, reliance on statistical probability and the structure of user prompts.  

  
“AI” training datasets frequently include copyrighted text, images and audio scraped from the internet, often without the 
knowledge or consent of creators. This raises significant legal, economic and ethical concerns. Combined with the fact that 
much of large-scale “AI” development is being led by major American technology corporations, additional concerns 
relating to the prioritization of commercialization efforts over intellectual property rights, privacy rights, the rights of 
children and vulnerable sectors, as well as data sovereignty and cybersecurity concerns ought to be given due consideration. 
“AI” systems rely heavily on user interaction. Through prompts and feedback, users contribute to the development of an 
“AI” system without compensation and sometimes at significant social, financial and mental health costs.  
 
The computational burden required to train and operate modern “AI” systems is substantial. Training and operating models 
demands significant energy, hardware and water, which contributes to carbon emissions and pressure on power 
infrastructure at a large scale.  
   
AI is can ultimately be understood as an advanced predictive automation tool with many limitations.”  
 



  

Privacy and Data Protection 

We discuss the serious risks of AI-enabled surveillance with every cohort of law students that work at the initio 
Clinic. We are especially concerned by biometric recognition technology, which collect, process, and retain 
highly sensitive personal information that can reveal far more than just identity and may be impossible to “reset.” 
These tools are being deployed by both public and private entities, often through confidential public-private 
agreements that are exempted from access to information laws. Examples like the RCMP’s use of Clearview AI, 
Inc.’s facial recognition system to facilitate mass surveillance clearly raise serious constitutional, privacy and 
human rights concerns.1  That Clearview’s database of biometric information was scraped from billions of images 
across the internet without the consent of individuals is also extremely troubling from a privacy perspective.2   
 
At the consumer level, the burden of protecting personal information from AI-enabled tracking and monitoring is 
too often shifted onto individuals through dense terms of service, opaque consent flows, and inconspicuous device 
settings. This places an informational and practical burden on consumers, who cannot realistically be expected to 
assess and meaningfully understand every risk on their own. Equally concerning is the reality that consumers 
often do not have a meaningful choice on whether to interact with privacy-invasive technologies in the first place, 
as seen with Amazon.com.ca, Inc.’s Ring Camera, wearable devices and gaming technologies.  
 
Many of the risks that we see cannot be eliminated, since any AI system have and will continue to have 
vulnerabilities. Nevertheless, some risks can be mitigated. One such way is through more express regulatory 
oversight, including requirements for strict necessity and proportionality assessments, certifications, data 
minimization, and shorter retention periods. It is particularly important to scrutinize any AI system deployed 
through opaque vendor agreements, embedded software products, or public-private partnerships, since these 
structures can obfuscate accountability.  
 
Furthermore, we are extremely concerned with businesses and governments responding to digital risks by layering 
on more intrusive tools, such as biometric age-verification technologies. What seems evident at this point is that 
simply adding more AI-enabled technology into the mix is not, by itself, an answer. This is especially true where 
it leaves consumers to bear the risks, uncertainty, and consequences. 

AI Regulation and Lawmaking; Liability, Remedies, and Recourse 

When considering the legal issues posed by emerging technologies, we at the initio Clinic often emphasize the 
importance of “not reinventing the wheel.”  We believe that maxim rings true when dealing with AI. In practice, it 
means focusing on how well-established legal principles can be used to assess seemingly novel issues involving 
technology. One useful tool to better understand such issues is to begin by answering the deceptively simple 
questions of who, what, where, when, why, and how. This approach helps us to recognize where and when legal 
relationships arise and to unpack the corresponding duties and obligations of each legal entity. It also helps to 
identify sources of legal uncertainty.   
 
One illustrative albeit non-AI example is the 2023 decision in Achter Land & Cattle Ltd. v South West Terminal 
Ltd., where it was held that a yet-to-be signed contract for the sale of grain sent by text message became an 
enforceable agreement when the other party replied with a text message of only a “thumbs up” emoji.3  The Court 

 
1 https://www.priv.gc.ca/en/opc-news/news-and-announcements/2021/nr-c_210610/  
2 https://www.priv.gc.ca/en/opc-actions-and-decisions/investigations/investigations-into-businesses/2021/pipeda-2021-001/  
3 Achter Land & Cattle Ltd. v South West Terminal Ltd., 2023 SKKB 116 aff’d 2024 SKCA 115.  
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applied the test for contract formation, concluding that the use of the emoji in this context created a legally 
binding agreement under the Saskatchewan Sale of Goods Act. In doing so, the Court used statutory interpretation 
to apply well-established legal principles to a novel method of communication.  
 
This approach works for legal issues related to AI-enabled technology. An example that we commonly reference 
is Moffatt v. Air Canada, 2024 BCCRT 149 (“Moffatt”), where a chatbot on Air Canada’s website had suggested 
that the applicant could apply for bereavement fares retroactively, with this request being subsequently denied by 
Air Canada. In its decision, the Tribunal rejected Air Canada’s argument that the website’s chatbot was a separate 
legal entity and instead found the airline liable for the tort of negligent misrepresentation during a commercial 
relationship between a service provider and consumer. 
 
Notably, Moffatt has a significant access to justice component. The position advanced by Air Canada that its 
chatbot was somehow separate from the airline itself, illustrates how easily AI-related disputes can devolve into 
costly and distracting threshold arguments about legal personhood. Such attempts to obscure accountability 
through artificial distinctions between a corporation and its AI tools is detrimental to both consumers and the 
efficient administration of justice. That problem is compounded by the reality that many AI-enabled products and 
services are delivered through lengthy terms and conditions that are rarely read, poorly understood, favor the AI 
provider, and often structured on a take-it-or-leave-it basis. 
 
To affirm that no form of AI has legal personhood, provincial and federal governments should enact laws and 
regulations which clearly state that chatbots and other forms of generative AI and algorithmic or automated 
decision-making systems are not distinct legal entities. Such laws and regulations should also stipulate that a legal 
person may be liable for an AI-based system or tool if they design, develop, manage the operations of, or make it 
available for use.4  Doing so would frame AI systems as tools that legal persons can harness and for which they 
are responsible. It would also create clearer legal relationships between Canadians using AI-based system or tool 
and the corporations that develop or deploy them, with corresponding duties and liabilities rooted in well-
established legal principles. When drafting AI-related laws and regulations, it is important that provincial and 
federal governments uphold cooperative federalism, and that federal AI legislation does not encroach on 
provincial jurisdiction.  
 
Lastly, with regards to liability frameworks themselves, it is crucial that legal liability reflect the realities of AI-
related risk. This may necessitate strict liability for inherently dangerous or high-risk AI applications, or product 
liability principles for unsafe AI systems placed into the stream of commerce.5  We believe that the important 
point for liability frameworks is that they do not reinvent the wheel so much as ensure that established doctrines 
of responsibility, fairness, and consumer protection remain practically available in an increasingly automated and 
AI-driven society.  

Algorithmic Discrimination 

At the initio Clinic, we are concerned that algorithmic decision-making systems can perpetuate discrimination. 
The systems most relevant here include tenant-screening platforms, rental-pricing tools, models for credit-scoring 
and insurance risk-scoring, predictive policing systems, and automated systems used to assess eligibility for 

 
4 Doing so would mirror language in the previously proposed federal Artificial Intelligence and Data Act (“AIDA”) that was 
included in the now-terminated Bill C-27.  
5 https://www.bcli.org/wp-content/uploads/Report-AI-and-civil-liability-final.pdf 
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government benefits or other essential services.  
 
It is especially worrying that existing provincial and federal human rights law does not capture the full scope of 
harm potentially caused by these algorithmic systems. Some of those most exposed to AI-enabled discrimination, 
such as low-income tenants, unhoused people, precarious workers, or those lacking access to digital infrastructure, 
do not fit neatly within enumerated human rights grounds. With that, adverse-effect discrimination is difficult to 
prove in the AI context, since algorithms can use proxy data points like postal code, income level, education 
history, language patterns, disability-related data, or prior contact with police and social services as implicit 
substitutes for race, sex, disability, age, or other protected characteristics. In other words, algorithmic tools can 
increase the scale, speed, opacity, and persistence of harmful decisions, while also making them more difficult to 
detect, explain, and challenge.  
 
We are not persuaded that a rigid legislative distinction between “high-risk” and other AI systems is the solution. 
Some applications of AI clearly require greater scrutiny but drawing a bright line may downplay the reality that 
almost any AI system can have serious, real-world consequences. Examples like a tenant-screening tool, 
creditworthiness model, or generative AI assistant used by frontline hospital staff may not seem high-risk at first 
glance, but each can cause profound harm depending on how it is deployed, by whom, with what data, and with 
what degree of human oversight.  
 
In our view, Canada would benefit from tailored legal frameworks for especially sensitive areas like housing, 
employment, lending, insurance, education, policing, immigration, and access to government benefits. Such 
frameworks should complement existing human rights, privacy, consumer protection, competition, and sector-
specific laws. It is also important to impose meaningful transparency obligations for legal entities that develop or 
deploy algorithmic tools. Moreover, regulators and human rights tribunals should be empowered to conduct 
proactive research and review systems before harms become widespread, instead of complaint-driven enforcement 
after the fact.  
 
Yours truly, 
 

 
 

Alayna Kolodziechuk 
Director  
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Assistant Professor Schulich School of Law 
Schulich School of Law Alumni 
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